When Medicare liens are involved in personal injury settlements, Medicare has been likened to an "800-pound gorilla" at the negotiations table. 1 Any significant Medicare lien can dominate settlement negotiations because the Medicare Secondary Payer (MSP) statute grants Medicare a firstpriority right to prompt reimbursement for all pre-settlement conditional payments and wields the threat of double-damages for failing to fully consider Medicare's interests.
When Medicare liens are involved in personal injury settlements, Medicare has been likened to an "800-pound gorilla" at the negotiations table.
1 Any significant Medicare lien can dominate settlement negotiations because the Medicare Secondary Payer (MSP) statute grants Medicare a firstpriority right to prompt reimbursement for all pre-settlement conditional payments and wields the threat of double-damages for failing to fully consider Medicare's interests. 2 If the Center for Medicare and Medicaid Services (CMS) continues the trend of extending the MSP statute's reach, Medicareeligible recipients of personal injury settlements risk losing much more of their settlement proceeds, not only to satisfy existing Medicare liens, but also to pay for future medical expenses that would otherwise be covered by Medicare. 3 With such an expansion, the great "gorilla at the table" could start to take on the mythic proportions of Carl Denham's "Eighth Wonder of the World." 4 This note will first consider the legal boundaries of the MSP statute, and will then review arguments for and against adopting a new model similar to that in worker's compensation, which "sets aside" a portion of a settlement to cover future accident-related expenses for Medicare recipients. 5 The conclusion reached herein is that the MSP statute should not be expanded due to fundamental differences in worker's compensation and personal injury (2) Medicare secondary payer (A) In general Payment under this subchapter may not be made, except as provided in subparagraph (B), with respect to any item or service to the extent that-(i) payment has been made, or can reasonably be expected to be made, with respect to the item or service as required under paragraph (1), or
(ii) payment has been made or can reasonably be expected to be made under a workmen's compensation law or plan of the United States or a State or under an automobile or liability insurance policy or plan (including a self-insured plan) or under no fault insurance.
In this subsection, the term "primary plan" means a group health plan or large group health plan, to the extent that clause (i) applies, and a workmen's compensation law or plan, an automobile or liability insurance policy or plan (including a self-insured plan) or no fault insurance, to the extent that clause (ii) applies. An entity that engages in a business, trade, or profession shall be deemed to have a self-insured plan if it carries its own risk (whether by a failure to obtain insurance, or otherwise) in whole or in part. (B) Conditional payment (i) Authority to make conditional payment. The Secretary may make payment under this title with respect to an item or service if a primary plan described in subparagraph (A)(ii) has not made or cannot reasonably be expected to make payment with respect to such item or service promptly (as determined in cases, as well as significant problems with the current worker's compensation model of Medicare Set Aside (MSA) arrangements. However, if such an expansion to the scope of the MSP statute is made, it should only occur after the serious problems with the current worker's compensation model have been resolved.
MEDICARE AND THE MEDICARE SECONDARY PAYER STATUTE
Medicare is the federal health insurance program for individuals over the age of sixty-five and individuals under age sixty-five with permanent disabilities.
6
Medicare provides healthcare benefits to nearly forty-three million Americans who have paid premiums for coverage, either directly, as in the doctor's insurance coverage of Medicare Part B or the prescription drug coverage of Medicare Part D, or by paying taxes while working, as in the hospital insurance of Medicare Part A.
7
The MSP laws are "a collection of statutory provisions codified during the 1980s with the intention of reducing federal health care costs. 12. 42 U.S.C. § 1395y(b)(2)(B)(iv) ("The United States shall be subrogated (to the extent of payment made under this subchaptertitle . . . for such an item or service) to any right under this subsection of an individual or any other entity to payment with respect to such item or service under a primary plan").
13. JOHN ALLAN APPLEMAN, 1-3 APPLEMAN ON INSURANCE LAW AND PRACTICE § 3.1 (2d ed. 2002). 14. Id.
the advent of the MSP statute, Medicare would typically pay for healthcare for Medicare beneficiaries, even when another health insurance provider had a responsibility to pay. 9 Under the MSP statute, Medicare does not pay for medical services when payment "has been made or can reasonably be expected to be made" by a primary plan, including workers' compensation, liability insurance plans, and self-insured plans. 10 If such a primary plan does not pay promptly, Medicare may pay for healthcare with the condition that it later be reimbursed. Medicare can then take action to recoup its conditional payments from either the primary payer or any recipient of a primary plan's payment.
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The MSP statute also grants Medicare a right of subrogation.
12
Subrogation developed as an equitable doctrine preventing unjust enrichment "by substituting one person or entity in place of another in regard to some claim or right the second person or entity has against a third party."
13 This means that the insurer is, "substituted" for the insured in regard to either all or some portion of the rights that the insured has to receive compensation from another source. An insurer asserting a subrogation right is usually viewed as "standing in the shoes" of the insured so that the insurer's rights are equal to, but no greater than, those of the insured. Medicare's rights, however, are greater than a common law subrogation claim as Medicare's "right of recovery . . . takes precedence over the claims of any other person or entity," 15 and reaches further than courts have generally permitted in the case of private health insurance.
16
As explained by the Association of Trial Lawyers of America (ATLA):
in most states, it is the claims of an injured plaintiff that take priority over the subrogated claims of an entity that paid for the plaintiff's medical care. Under the "made whole" doctrine, a health insurer may not obtain reimbursement for medical payments from a third-party tortfeasor until the injured plaintiff has been fully compensated for his damages . . . (34 states have adopted the made whole doctrine by statute or court decision).
MEDICARE'S RIGHTS AS A SECONDARY PAYER IN LIABILITY SETTLEMENTS
Despite the straightforward function of the MSP statute, "the statute is structurally complex-a complexity that has produced considerable confusion among courts attempting to construe it."
18 CMS had mixed success in its early attempts to recover Medicare liens from liability awards or settlements because courts had different interpretations of, for instance, what constitutes a "self-insured" plan, 19 and whether Medicare payments should be subject to reimbursement even if a primary payer could not be expected to pay promptly. ) ("The statute's requirement of the existence of a primary 'plan' connotes some type of formal arrangement by which an entity consciously undertakes to set aside funds to cover potential future liabilities and a formal procedure for processing claims made against that fund pursuant to the terms of the 'plan.'").
23. The MSP statute defines a "primary plan" as "a group health plan . . . a workmen's compensation law or plan, an automobile or liability insurance policy or plan (including a self-insured plan) or no fault insurance."
21 Some courts held that an uninsured defendant without a formal self-insurance plan did not meet the criteria for a primary plan from which Medicare could recover conditional payments.
22 After a string of lower court decisions denied Medicare's attempts to recover conditional payments from personal injury awards, the Fifth Circuit, in Thompson v. Goetzmann, a suit against the manufacturer of a defective prosthesis, went so far as to threaten sanctions against the government for its continued pursuit of reimbursements from liability settlements involving alleged tortfeasors who have no formalized plan of self-insurance. 23 Shortly after the Goetzmann decision, the Eleventh Circuit in United States v. Baxter, a class-action suit against the manufacturers of silicone breast-implants, disagreed with the reasoning of the Fifth Circuit regarding the meaning of "self-insured," stating that a formal "setting aside of the funds and formal procedures" is not a requirement. 24 The Eleventh Circuit in Baxter also held that a primary insurer's prompt payment is not a prerequisite for Medicare reimbursement; however, it also cited a number of court decisions which came to the opposite conclusion due to multiple possible interpretations of the MSP statutory language. With the sting of the Goetzmann decision still fresh, Congress elaborated the definition of "selfinsured" to include, for instance, corporations that simply carry the risk of not purchasing insurance. 29 The "prompt payment" language from section (A)(ii) was deleted from the statute, making it clear that even if a primary payer cannot be reasonably expected to pay in the near future, Medicare nevertheless has a right to reimbursement. 30 These two significant changes to the MSP statute are considered "technical" and "clarifying," respectively, and are effective retroactively from the date of the original statutory enactments. 31 The MSP statute, especially after the 2003 MMA "clarifications," makes Medicare a dominating force in settlement negotiations. Medicare's recovery of conditional medical payments takes precedence over any other claim against settlement proceeds, including those of Medicaid, and trumps even the injured party's right to reimbursement.
32
Medicare's extensive right to recovery has thus been described as a "super lien." 33 The MSP statute gives CMS a cause of action in any situation in which a primary plan responsible for payment of an item or service fails to make the appropriate payment to Medicare. 34 Everyone participating in a settlement involving Medicare liens should be aware of the scope of the MSP statute, as it grants CMS the right to recoup its conditional payments from a "beneficiary, provider, supplier, physician, attorney, State agency or private insurer that has received a third party payment."
35 If Medicare is not reimbursed and CMS takes legal action, the MSP statute grants CMS the right to collect double damages plus interest for any attempt at cost shifting from a primary payer onto Medicare. CMS is permitted to recover the full amount of a Medicare lien even if the amount of the lien exceeds the amount a plaintiff receives. 37 This right to full recovery applies also to settlement agreements lacking a determination or admission of liability.
38 CMS may seek reimbursement of Medicare liens from the entire settlement amount (less attorneys' fees) because the MSP regulations do not require Medicare to adjust its lien amount according to the intended allocation of a settlement award. 39 For instance, in situations where parties have agreed that a pre-existing condition accounts for a portion of the medical expenses, Medicare will not necessarily reduce the amount it seeks to recover accordingly. 40 Thus "[t]he practitioner who negotiates settlements with an insurance carrier . . . should not rely on Medicare to pick up any unreimbursed medical expenses or to assume a proportionate share of the total damages." 41 While protecting the fiscal integrity of the Medicare program by making the program a secondary payer makes sense from a financial standpoint, the broad scope of the MSP statute and CMS's increased enforcement efforts have serious consequences for settling personal injury cases. The existence of potentially huge medical liens makes it more difficult to reach an agreement in the first place, as the settlement amount must fully account for conditional Medicare payments, over and above the additional needs of the plaintiff, leading to larger settlement amounts. The regulations and internal manuals interpreting the MSP statute allow for the waiver of repayment of benefits when repayment defeats the purposes of the statute. The benefits recipient must request a waiver from the CMS, with the government's waiver decision based largely on the recipient's ability to meet ordinary and necessary living expenses. These expenses include food, clothing, rent, maintenance, insurance, and expenses for the support for others for whom the beneficiary is legally responsible.
45 (2005) . Medicare distinguishes between a "commutation" of future medical expenses, which are "intended to compensate the individual for all future medical expenses required because of the work-related injury or disease," 42 C.F.R. § 411.46(a), in which case Medicare will not pay for future medical expenses until such amount has been expended, 42 C.F.R. § 411.46(a), and a "compromise" in which liability may be disputed, 42 C.F.R. § 411.46(b)(1). The regulations provide that unless the compromise settlement "appears to represent an attempt to shift to Medicare the responsibility for payment of medical expenses for the treatment of a work-related condition," 42 C.F.R. § 411.46(b)(2), The federal Medicare program and its contractors are notorious for refusing to provide information regarding claimed lien amounts until after a tort claim has been settled. . . . Under these circumstances, plaintiffs are forced to bear not only the uncertainty of litigation, but also substantial uncertainty about the amount of any recovery that may be claimed by the government for reimbursement of medical costs. 43 The potential harshness of the MSP statute is softened somewhat by the opportunity to seek a hardship waiver from CMS, which may be granted based on difficulty of a recovery recipient to meet daily living expenses such as food, clothing, and rent. 44 Nevertheless, the MSP statute gives CMS tremendous power when Medicare liens are involved in personal injury settlements.
MEDICARE'S ADDITIONAL RIGHTS AS A SECONDARY PAYER FOR FUTURE MEDICAL EXPENSES IN WORKERS' COMPENSATION SETTLEMENTS
Medicare has a long history as a secondary payer in workers' compensation cases. The MSP statute originated in laws from the 1960s, which required reimbursement of Medicare payments made to an individual eligible for workers' compensation benefits. 45 The MSP laws require reimbursement for payments made prior to a workers' compensation award or settlement. Moreover, the laws make Medicare a secondary payer for accident-related future medical expenses when there has been a "commutation" of future medical expenses in the settlement agreement, or in the case of disputed liability, a "compromise" settlement in which payments for future medical expenses have been foreclosed. 46 The MSP regulations 477
Medicare will pay for future accident-related medical expenses when a lump-sum compromise settlement forecloses the possibility of future payment of workers' compensation benefits, 42 C.F.R. § 411.46(d)(1), unless the settlement specifically allocates a portion of the settlement as compensation for future medical expenses, 42 C.F.R. § 411.46(d)(2). There seems to be some inconsistent use of the terms "commutation' and "compromise" by CMS. Consider a hypothetical example in which the parties to a workers' compensation case settle for $75,000 with both parties agreeing that $50,000 adequately represents loss of income and $25,000 adequately represents future medical expenses. If CMS believes the $25,000 is too low of an amount for future medical expenses and is an attempt to shift costs onto Medicare, the regulations allow Medicare to refuse to pay for any accident-related medical expense until the entire $75,000 has been spent on the cost of such care. 49 While these regulations have been in effect for many years, Medicare has only relatively recently begun to aggressively assert secondary payer status for future medical expenses. 50 CMS issued a Memorandum in 2001 addressing the commutation of future benefits in worker's compensation cases and explaining the use of Medicare Set-Aside (MSA) arrangements to prevent Medicare from making mistaken payments for medical expenses related to the work injury when a primary payer has already made a payment intended to cover future medical expenses. 51 With an MSA arrangement, a portion of the A WCMSA may be submitted to CMS for review in the following situations: The claimant is currently a Medicare beneficiary and the total settlement amount is greater than $25,000; OR The claimant has a "reasonable expectation" of Medicare enrollment within 30 months of the settlement date and the anticipated total settlement amount for future medical expenses and disability/lost wages over the life or duration of the settlement agreement is expected to be greater than $250,000. settlement is "set aside" and applied specifically to future medical expenses which would otherwise be covered by Medicare. 52 Only after this amount has been spent will Medicare begin to pay for medical care related to the accident. 53 For cases meeting certain criteria, CMS will provide presettlement approval of the MSA amount.
54
MSA arrangements have become "standard practice" for addressing Medicare's interests in workers' compensation settlements, even though there appears to be no case law requiring MSAs. 55 Medicare's pre-approval of a workers' compensation settlement eliminates the risk of a future denial of Medicare benefits, and assures the parties that Medicare's interests have been reasonably considered.
MUST MEDICARE'S INTEREST BE "REASONABLY CONSIDERED" REGARDING FUTURE MEDICAL EXPENSES IN PERSONAL INJURY SETTLEMENTS?
The MSP statute broadly states that Medicare will not pay for "any item or service to the extent that . . . payment has been made or can reasonably be expected to be made under a workmen's compensation law or plan . . . or liability insurance policy or plan. . ." for an item or service otherwise covered by Medicare. 56 When a personal injury settlement makes a specific allocation for future medical expenses, CMS may be able to argue that such a payment "has been made," and that Medicare should be a secondary payer to that portion of the settlement. 60. Lewis & Meifert, supra note 11, at 4: CMS has advised that it is not asking for Medicare Set-Aside arrangements, nor does it have any current plans for a formal process for reviewing and approving Medicare Set-Aside arrangements, in liability cases. However, even though no formal process exists, there is an obligation to inform CMS when past or future medicals were a consideration in reaching the liability settlement, judgment, or award whether or not specifically provided for in the settlement, judgment, or award in cases involving a Medicare beneficiary. In addition, CMS expects that any settlement funds that were intended to compensate for future medicals be spent for that purpose before any claims related to the settlement, judgment or award are submitted to Medicare for payment.
61 as a secondary payer to post-settlement medical expenses are specific to worker's compensation, 58 weakening the argument that the MSP statute applies to future medical expenses in personal injury cases. Even if the MSP statute arguably applies to a specific allocation of future medical expenses in personal injury cases, Medicare's authority to disregard a settlement allocation that appears to shift costs onto Medicare refers only to the treatment of a "work-related condition." 59 Despite these legal limitations, CMS is beginning to assert secondary payer status for future medical expenses in any personal injury settlement in which future medical costs are a "consideration," even if there is no allocation for future medical expenses in the settlement agreement. 60 CMS is working on an official statement regarding future medical expenses in third-party liability settlements, but in the meantime it requires the parties to "reasonably consider Medicare's interests. where the agency itself struggles to provide a definitive reading of the regulatory requirements, a regulated party is not 'on notice' of the agency's ultimate interpretation of the regulations, and may not be punished.").
69. Expansions of the MSP are discussed in Baxter, 345 F.3d at 877 ("Since enacting the MSP statute, Congress has expanded its reach several times, making Medicare secondary payer to a greater array preprimary coverage sources, and creating a larger spectrum of beneficiaries who no longer may look to Medicare as their primary source of coverage.").
What kind of documentation is required by CMS?
64 Such important questions have not been answered.
In a situation where Congress has not directly addressed the issue in the statutory language, an agency's interpretation will be upheld if it is based on a "permissible construction of the statute."
65 However, a "court need not defer to statutory interpretation that is 'nothing more than the litigation position of agency counsel that is wholly unsupported by regulations, rulings, or administrative practice.'" 66 The language of the MSP statute and regulations does not seem to support a deference to CMS's position that Medicare is a secondary payer for post-settlement medical expenses outside of workers' compensation cases, except perhaps to the extent that a specific allocation has been made for future medical expenses in the settlement agreement.
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When the regulations and policy statements are unclear, and when the other party's interpretation is reasonable, a court may hold that there has been no notice of the agency's interpretation of the law, and a party not abiding by the agency's position may not be held liable. 68 Because CMS has not issued any clear guidance as to what parties in personal injury settlements are expected to do regarding future medical expenses, and because the regulations are silent as to any authority to claim secondary payer status for future medical expenses except in workers' compensation cases, CMS' position that parties must "reasonably consider" Medicare's interest regarding future medical expenses in personal injury cases may be unenforceable not only due to a lack of legal authority, but also due to a lack of notice.
While CMS' position that Medicare's interests be "reasonably considered" in personal injury settlements involving future medical expenses may be in line with the trend towards expanding the reach of the MSP statute, 69 this position does not appear to be a legal requirement. As one workers' compensation scholar put it, "[w]hy shouldn't Medicare be treated 70 The fundamental differences between workers' compensation and personal injury make the application of the MSP statute toward future medical expenses in personal injury cases more unwieldy than in worker's compensation. As explained by the court in Zinman v. Shalala, an analogy between workers' compensation and liability damages is inappropriate because workers' compensation awards are based on precise calculations of future wages and medical expenses. 71 Personal injury awards, on the other hand, consider non-economic damages such as pain and suffering and loss of enjoyment of life, as well as non-compensatory punitive damages. 72 Although future medical expenses are often a factor in personal injury settlements, the wide range of other possible considerations makes the apportionment of damages much more complicated than in workers' compensation cases.
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Causation may also be more difficult to prove in personal injury cases. For instance, in medical malpractice, the plaintiff was usually already suffering from an illness or injury when the alleged negligence occurred, making it hard to distinguish the harm caused by negligence from the results of the underlying condition. 74 The difficulty of precisely apportioning damages in personal injury cases would make it harder for CMS to determine if there has been an attempt to shift costs of future medical expenses onto Medicare.
While the greater difficulty in precisely apportioning damages in personal injury settlements is an argument for not expanding the MSP statute to future medical expenses in liability cases, the Ninth Circuit's logic in Zinman v. Shalala was to allow Medicare to claim up to the entire settlement amount in reimbursement for conditional payments made, so as not to "require a
